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460 FISHER vs. McGIRR ET AL. 

RECENT AMERICAN DECISIONS. 

In the Supreme Court, Massachusetts, March, 1854. 

THEODORE FISHER VS. PATRICK M'GIRR ET AL. 

1. "Where an act has been regularly passed by the legislative power, some portions 
of which are accordant with, and some repugnant to constitutional provisions, the 
former will be valid, and the latter void. 

2. From the terms, context and purpose of the Massachusetts enactment, commonly 
known as the " Maine Liquor Law," it is intended to make the keeping and selling 
liquors unlawful, and to bring the offence within the jurisdiction of the local 
magistrates. 

3. The several sections of the act cited and commented on. 

4. It is competent for the law making power to declare the possession of certain 
articles of property, held in particular places and under particular circumstances, 
to be unlawful, and the property so held may be declared forfeited, but such 
unlawfulness and forfeiture must be established and authorized in a manner 
consistent with the principles of justice and the established maxims of jurispru- 
dence, and must not be repugnant to the provisions of the Declaration of Eights, 
or the Constitution. Certain provisions of the statute under discussion are 80 
repugnant, therefore held unconstitutional and void. 

4. This part of the act is unconstitutional, because — First, it warrants and requires 
unreasonable searches and seizures. Second, because it interferes with the regula- 
tion of foreign commerce. Third, because the precautions and safeguards for the 
security of persons and property are disregarded. Fourth, because the act contains 
no provision for the judicial trial of the party accused, such trial being the only 
mode provided in the Declaration of Rights, by which crime can be established 
against the citizen. Fifth, because the complaint setting out the offence is not 
required by the act to do it fully, substantially or formally, and makes no 
provision for indictment or information, on which issue can be joined and trial had. 

The facts fully appear in the opinion, which was delivered by 

Shaw, C. J. This case comes before this Court on an appeal 
from a judgment of the Court of Common Pleas, upon an agreed 
statement of facts entered into bythe parties. It was an action of 
tort, commenced in that court, in the nature of an action of trespass, 
for forcibly entering the plaintiff's dwelling-house, and carrying 
away a quantity of brandy and other spirituous liquors, with the 
barrels, demijohns, jugs and bottles in which it was contained. 
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The defendants justify the entering of the plaintiff's dwelling- 
house, and the seizure and removal of the liquors, under a search- 
warrant issued by a justice of the peace for the county of Barnstable, 
and committed to the defendant McGirr, as a constable of Sandwich, 
for service. The complaint on which the warrant issued, the 
search-warrant, the return of the officer thereon, and the proceed- 
ings of the magistrate, amongst other things, ordering the destruction 
of the liquors, pursuant to the statute of 1852, chapter 322, con- 
cerning the manufacture and sale of spirituous liquors, are all made 
part of the answer. 

Many exceptions were taken to the course of proceeding under 
the act, but the one which surpasses all others in importance, and 
which, if well taken, supersedes all others, is, that all that part of 
the statue, directing the seizure and confiscation of liquors kept or 
deposited for sale, is unconstitutional and void. We suppose the 
principle is now well understood, that where a statute has been 
passed by the Legislature, under all the forms and sanctions 
requisite to the making of laws, but some part of which is not 
within the competency of legislative power, or is repugnant to any 
provision of the Constitution, such part thereof will be adjudged 
void and of no avail, whilst all other parts of the acts, not obnoxious 
to the same objection, will be held valid and have the force of law. 
There is nothing inconsistent, therefore, in declaring one part of 
the same statute valid, and another part void. 

Many questions have heretofore arisen upon various points on 
the construction of this statute ; but this is the first instance wherein 
any question has come up in this Court upon the constitutionality 
of the 14th section of the act, being the one under which these 
proceedings were had. As it was a question of much general 
interest and importance, the Court reserved the case, especially as 
they understood that the same question was pending in other 
counties, and would probably soon be argued. Other cases have 
since been brought up and argued. 

Passing over, for the present, all the minor exceptions to the 
regularity of these proceedings, we are brought to consider what is 
the true construction and legal effect of the 14th section of this act, 
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and then, whether its provisions, correctly construed, are contrary 
to the Declaration of Eights and the Constitution of this Common- 
wealth, either in their principle, or in the mode in which they are 
to be carried into execution. The section is long and complicated, 
and it is not easy, in every instance, to ascertain what was intended. 

It is nowhere provided in this section, or in any other part of the 
statute, in direct terms, that the keeping, or having liquor deposited 
for sale, shall be in itself unlawful, and render the property liable 
to confiscation, or subject the owner, agent or other depositary to a 
penalty therefor. It rather results by implication from other 
provisions, and the general tenor of this section. The first part of 
this section directs, that " if any three persons, voters in the town 
or city where the complaint shall be made, shall, before any justice 
of the peace, or judge of any police court, make complaint, under 
oath or affirmation, that they have reason to believe, and do believe, 
that spirituous or intoxicating liquors are kept, or deposited and 
intended for sale, by any person not authorized," &c, "in any 
store, shop, warehouse, or in any steamboat or other vessel, or in 
any vehicle of any kind, or in any building or place in said city or 
town, said justice or judge shall issue his warrant or search, to any 
sheriff," &c, "who shall proceed to search the premises described 
in said warrant." Several suggestions arise upon this passage. 
The complaint is not required to allege, that any person in particular 
has the articles kept or deposited, nor whose intention to sell them 
it is, which renders the keeping unlawful, and subjects the property 
to seizure and confiscation. We presume, from the context and the 
purpose of the enactment, that it must mean the intention of the 
owner, or his agent, servant, or some person having it in his power 
to make a sale de facto, and thereby to make the mischievous use 
of it, which is intended to be prohibited. 

Again : by the collocation of the terms, in this sentence, it is a 
little doubtful whether the words, "in said city or town," designate 
the place within which the liquors are kept ; or qualify the intent 
to sell them, within such city or town, in order to make the keeping 
of them unlawful ; perhaps both are intended. The former would 
seem to be intended to bring them within the jurisdiction of the 
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local magistrates and officers ; and unless so kept, with an intent 
that said liquor should be sold within such city or town, it would 
make the keeping of liquors unlawful, although intended for sale 
in another state or foreign country, which we suppose the Legisla- 
ture could not have intended. It is to be regretted, that in so im- 
portant a provision, the language should not have been more ex- 
plicit and free from doubt. 

It is obvious, we think, that the complainants are not required, 
and have no express authority by the act, to state the name of the 
person by whom the liquors are kept ; and, as the warrant follows 
the complaint, the Justice is not required, by the statute, to name 
such person ; and if practically the name is usually mentioned, it 
is probably done as one mode of identifying or describing the place 
where the liquors are alleged to be kept, as the house or shop of 
A. B. in street, &c. The clause goes on — "and if any spirit- 
uous or intoxicating liquors are found therein, [the premises de- 
scribed,] he [the officer] shall seize the same, and convey them to 
some proper place of security, where he shall keep them until final 
action shall be had thereon ; and such liquors so seized, together 
with the implements of the traffic, may be used in evidence against 
any person charged with the unlawful manufacture or sale of 
spirituous or intoxicating liquors. 

From this last clause, we might be led to imply that if such liquors 
were found, it was intended that a new and substantive complaint 
should be filed, upon the trial of which they should be evidence. 
But, in its terms, they are not to be used as evidence of an unlaw- 
ful keeping with intent to sell, but as evidence upon a charge of actual 
unlawful manufacture or sale. The statute does not therefore, by 
implication, direct or provide for a new complaint for an unlawful 
keeping with intent to sell. 

Again : in the same passage, when the complainants have stated 
their belief, that liquors intended for sale are kept in a place desig- 
nated, and a warrant is issued to an officer to search such place, 
the law requires — and we presume the warrant would necessarily 
follow it — not that he shall seize certain liquors described, or in 
more general terms, any liquors so kept or deposited for sale, but 
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' if any spirituous or intoxicating liquors are found therein, he 
shall seize the same." The intent of the Legislature seems to 
have heen, that all spirituous liquors, found in such place, shall be 
taken into the custody of the law, leaving the question whether any 
or all of them were kept for sale, or lawfully kept, to be decided 
afterwards. 

The section contains a provision for a more special complaint, to 
warrant the search of a dwelling-house ; and then goes on to direct 
the proceedings : " The owner or keeper of said liquors, seized as 
aforesaid, if he shall be known to the officer seizing the same, shall 
be summoned forthwith before the justice or judge by whose war- 
rant the liquors were seized ; and if he fail to appear, or unless he 
shall prove that said liquors are imported," &c, "or are kept for 
sale by authority derived under this act, or are otherwise lawfully 
kept, they shall be declared forfeited, and shall be destroyed ;" 
" and the owner or keeper of said liquors shall pay a fine of twenty 
dollars and costs, or stand committed for thirty days, in default of 
payment, if in the opinion of said court said liquors shall have 
been kept or deposited for sale contrary to the provisions of 
this Act." 

It may be remarked upon this part of the Act, that the first 
time any mention is made of the owner or keeper, is upon the 
seizure of the liquors; then, upon the contingency that he is 
known to the officer, he is to be summoned, and if he fail to ap- 
pear, or unless he can make certain proofs, the liquors are to be 
destroyed, and he is to be punished. The purpose for which he is 
summoned seems to be, to inform him of the seizure of the goods, and 
enable him to prove them not liable to forfeiture. 

Section 15 provides that " if the owner, keeper or possessor of 
liquors, seized under the provisions of this Act, shall be unknown 
to the officers seizing the same, they shall not be condemned and de- 
stroyed, until they shall have been advertised, with the number and 
description of the packages, as near as may be, for two weeks, by 
posting up a description of the same in some public place, that if 
such liquors are actually the property of any city or town," &c, 
" or the property of some person duly authorized to manufacture 
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and sell such liquors under this Act, and were lawfully in his pos- 
sesssion at the time of such seizure, or were otherwise lawfully 
kept, they may not be destroyed." The notice is in effect not to 
any person in particular, nor to any person in whose possession the 
liquors were found ; but the purpose of the notice, as declared by 
the Act, is, that " upon satisfactory proof of such ownership or 
lawful possession within said two weeks," the justice may make an 
order to deliver them up. The purpose of the notice seems to be 
to enable any person to appear and offer such proof, who may have 
any interest in obtaining a discharge of the property, upon any of 
the grounds aforesaid. 

Section 16 directs what proceedings shall be had, in case an 
owner or keeper of liquors, seized as aforesaid, shall appeal. 

These are all the provisions of the Act, on the subject of the 
seizure of spirituous liquors, kept for sale ; they together consti- 
tute a system of proceedings, and it seemed necessary to consider 
this system as a whole, in order to a better understanding of its 
legal and constitutional character. 

We think it manifest that the Legislature, in this system of mea- 
sures, proposes to accomplish one and the same object, by two dis- 
tinct modes of proceeding. The general purpose is to prevent or 
diminish the evils of intemperance, by the punishment of an indis- 
criminate sale of spirituous liquors ; but the particular purpose in 
this series of measures is, to prevent such liquors from being kept 
in any place, by any person, for the purpose, or with the intent 
that they shall be sold. Although crimes and offences, punishable 
by law, consist in acts done, and not in mere unexecuted purposes 
and intentions, yet the more effectually to accomplish the great 
and salutary pupose of laws necessary to the well-being of society, 
acts and conduct, which would be innocent and indifferent in them- 
selves, are often declared unlawful, and made punishable, if done 
with an intent and purpose, which will render them noxious or dan- 
gerous, and where, should the law wait till the criminal intent is 
carried out into action, irremediable mischief will be done. The 
law is preventive, as well as remedial. Thus a person may inno- 
cently have in his possession counterfeit coin or bank notes. But 
30 
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if he has them in his possession with intent to pass them as true, 
knowing them to be counterfeit, the intention qualifies the act, and 
such act may be justly made punishable. This is the foundation of 
many criminal enactments. The principle is too familiar, to re- 
quire extended illustration. 

Supposing the 'object to be a legitimate one — to prevent and 
punish the possession of intoxicating liquors, which leads to tempta- 
tion and facilitates the actual commission of the offence of unlaw- 
fully selling, by declaring that possession unlawful, if held with an 
intent and purpose of selling unlawfully — we have said, that this 
system of measures seems designed to accomplish this one purpose 
by two distinct modes or courses of proceeding, both well known to 
the law, but of considerable difference in their modes of operation ; 
the one, a proceeding in rem, by the sequestration and forfeiture 
of the property, or thing which is noxious in itself, or made the 
instrument or subject of a noxious and injurious one : the other, a 
proceeding in personam, for the punishment of the person of the 
offender, as an example to deter others from the commission of the 
like offence. Both are proceedings designed for the enforcement 
of the criminal law, and must be governed by the rules applicable 
to its administration. 

We have no doubt that it is competent for the Legislature to de- 
clare the possession of certain articles of property, either abso- 
lutely, or when held in particular places, and under particular 
circumstances, to be unlawful, because they would be injurious, 
dangerous or noxious ; and by due process of law, by proceedings 
in rem, to provide, both for the abatement of the nuisance, and the 
punishment of the offender, by the seizure aud confiscation of the 
property, by the removal, sale, or destruction of the noxious arti- 
cles. Putrefying merchandise may be stored in a warehouse, 
where, if it remain, it would spread contagious disease and death 
through a community. Gunpowder, an article quite harmless in a 
magazine, may be kept in a warehouse always exposed to fire, 
especially in the night ; however secreted, a fire in the building 
would be sure to find it, and the lives and limbs of courageous and 
public spirited firemen and citizens, engaged in subduing the 
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flames, would be endangered by a sudden and terrible explosion. 
It is of the highest importance, that such persons should receive 
the amplest encouragement to their duty, by giving them the 
strongest assurance that the law can give them, that they shall not 
be exposed to such danger. This can be done only by a rigorous 
law against so keeping gunpowder, to be rigorously enforced by 
seizure, removal, and forfeiture. 

The case of goods smuggled, in violation of the revenue laws, 
and the confiscation of vessels, boats, and other vehicles, sub- 
servient to such unlawful acts, are instances of the application of 
law to proceedings in rem. 

The theory of this branch of the law seems to be this : That the 
property, of which noxious and injurious use is made, shall be 
seized and confiscated, because, either it is so unlawfully used by the 
owner, or person having the power of disposal, or by some person 
with whom he has placed and entrusted it, or at least, that he has 
so carelessly and negligently used his power and control over it, 
that by his default, it has fallen into the hands of those who have 
made, and intend to make, the noxious and injurious use of it, of 
which the public have a right to complain, and from which they 
have a right to be relieved. Therefore, as well to abate the nui- 
sance, as to punish the offending or careless owner, the property 
may be justly declared forfeited, and either sold for the public 
benefit or destroyed, as the circumstances of the case may require, 
and the wisdom of the Legislature direct. Besides ; the actual 
seizure of the property, intended to be offensively used, may be 
effected, when it would not be practicable to detect and punish the 
offender personally. 

Supposing, then, that it is competent for the Legislature, as one 
of the means of carrying into effect a law to prohibit the unlaw- 
ful sale of intoxicating liquors, to declare the keeping of such 
liquor for the purpose of sale, in any place, within any city or 
town of this Commonwealth, unlawful, and to declare the liquor, 
thus kept, liable to seizure and forfeiture as quasi a nuisance, 
under a proper and well guarded system of regulations ; the ques- 
tion is, whether the measures, directed and authorized by the sta- 
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tute in question, are so far inconsistent with the principles of jus- 
tice, and the established maxims of jurisprudence, intended for the 
security of public and private rights, and so repugnant to the pro- 
visions of the Declaration of Eights and Constitution of this Com- 
monwealth, that it was not within the power of the Legislature to 
give them the force of law, and that they must therefore be held 
unconstitutional and void ; and the Court are all of opinion that 
they are. 

The Court are not insensible to the great weight of respon- 
sibility devolving on them, when they are called to perform the 
delicate but important duty of deliberating on the validity and 
constitutionality of an act of the Legislature ; and they would ap- 
proach it with all the solicitude which its importance demands. 

I. The measures directed by the 14th section of this Act are in 
violation of the 14th article of the Declaration of Eights. That 
article declares that " every subject has a right to be secure from 
all unreasonable searches and seizures of his person, his houses, 
his papers, and all his possessions. All warrants, therefore, are 
contrary to this right, if the foundation of them be not previously 
supported by oath or affirmation ; and if the order in the warrant 
to a civil officer, to make search in suspected places, or to arrest 
one or more suspected persons, or to seize their property, be not 
accompanied with a special designation of the persons or objects of 
search, arrest, or seizure." The subject of general warrants, and 
of illegal searches and seizures under them, had been much dis- 
cussed in England before the adoption of our Constitution, and 
was probably well understood by its framers. JUntick vs. Carving- 
ton, 2 Wils. 275. This case is much more fully reported, and the 
judgment of Lord Camden given at length, in 19 Howell's State 
Trials, 1029. The measures authorized and directed by this act, 
are in violation of the principle and spirit of the article respecting 
general warrants and unreasonable searches. 

1. Because the act does not require the three persons, who are 
to make complaint, to state that they have reason to believe, and 
do believe, that intoxicating liquors are kept or deposited and 
intended for sale by any person named ; nor does it require the 
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magistrate to state, in his warrant to the searching officer, the 
name of any person believed to be the owner or keeper of such 
liquors, nor the name of any person having the custody or posses- 
sion thereof, nor the name of any person having the intention to 
sell the same. On the contrary, the complaint affects the place 
only, and the belief of the complainants that liquors are kept in 
such place, and are intended for sale. In this respect the warrant 
is general, not affecting any person, even by way of belief or sus- 
picion, of the unlawful act of keeping such liquors for sale. 

2. It does not limit the officer's authority and right of seizure to 
the articles described, by quantity, quality or marks : nor does it 
even restrict the officer's power of seizure to liquors kept and 
intended to be sold, although it is the avowed purpose of the act to 
make the keeping of such liquors unlawful, and subject them to for- 
feiture. But even were it to provide that the search and seizure 
should be confined to liquors intended for sale, it would be open to. 
another objection, perhaps quite as formidable, which is, that it 
would be left to the mere discretion of an executive officer to judge 
and decide what were so intended for sale and what were not — 
leaving it to him to decide what to take and what to leave — and 
making his decision conclusive. We say conclusive, for if the 
seizing officer does not take them, the magistrate acquires no 
jurisdiction over them, and no other tribunal or magistrate can 
entertain the question whether they were intended for sale, and so 
liable to forfeiture, or not. No liquors, therefore, could be adjudged 
forfeited under this section, unless the searching officer should take 
and return them, as in his belief intended for sale. 

3. Again ; if the three persons state their belief that any spirit- 
uous liquors are kept or deposited and intended for sale, in any 
store, shop or warehouse, or in any steamboat or other vessel, or in 
any vehicle, or in any building or place, then the warrant shall 
issue, and the sheriff or constable shall proceed to search the pre- 
mises — that is, the store, vessel or place described — and if any spiritu- 
ous liquors are found therein, he shall seize the same. Under this 
express power and direction, if a few kegs, demijohns or bottles of 
liquor are placed in a warehouse, or on board a ship or steamer, by 
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some person intending to sell them, or under such circumstances 
that three respectable persons can safely testify that they believe 
that they are so intended for sale, then the officer shall seize and 
remove the whole stock of the warehouse, or the whole cargo of the 
ship or steamboat, so far as it may consist of wine, spirits or intoxi- 
cating liquors. This makes it the imperative and indispensable 
duty of the officer to seize all the liquors found, however clearly it 
may appear to him that the larger quantity is about to be sent to 
other States, or to a foreign country, and not intended for sale in 
the city or town where the liquors are found, or even in the Com- 
monwealth. This would be equally the officer's duty, whether the 
liquors should be found in kegs, or in larger packages, as pipes or 
hogsheads. Thus the authority to seize is carried greatly beyond 
the articles, the possession of which is made unlawful, and the keep- 
ing of which is intended to be treated by the act as a nuisance ; to 
wit, spirits kept and intended for sale. 

It appears to us, therefore, that this act in terms warrants and 
requires unreasonable searches and seizures, and is therefore con- 
trary to the Constitution. 

If it be said that the act provides for as much certainty in the 
description of the articles to be searched for and seized, and in the 
definition and limitation of the officer's power, as the nature of the 
case will admit of; that the complainants cannot know with cer- 
tainty, before search is made, that spirits are deposited in the place 
described, or are intended for sale, and can only state their belief; 
and that neither the complainants nor the magistrate can know, 
before search, who is the owner, or has the custody, or intends to 
sell, and therefore cannot name him ; and that it is impossible for 
the complainants or for the searching officer to distinguish what 
part of the liquors found are intended for sale, and that that must 
be a subject of inquiry before the magistrate afterwards ; the answer 
seems to us to be obvious, that if these modes of accomplishing a 
laudable purpose, and of carrying into effect a good and wholesome 
law, cannot be pursued without a violation of the Constitution, they 
cannot be pursued at all, and other means must be devised, not 
open to such objection. 
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4. Another ground is, that if upon a complaint that some liquors 
are kept in a warehouse, or on hoard a vessel, believed to he in- 
tended for sale, a warrant shall go, and the officer is obliged to 
seize all the liquors found in the same store or vessel — and such is 
the plain direction of the statute — then the officer must seize such 
liquors, though imported and remaining in the original packages (a 
cargo of wine and brandy, for instance), and bring them before the 
magistrate. This would be an interference with the regulation of 
foreign commerce placed under the exclusive jurisdiction of the 
Constitution and Laws of the United States. And though there is 
a provision in this act, that the owner of such imported liquors may 
go before the magistrate and obtain their release by proof of the 
facts, yet such seizure and detention, perhaps for a long period, 
would be in danger of bringing this power into conflict with the 
laws of the United States, which, within their proper sphere, are 
the supreme law of the land. 

II. Another ground upon which we are of opinion that this 
section of the act is unconstitutional is, that in the commence- 
ment and course of proceedings, required and directed by the 
series of measures provided for in the act, many of the precautions 
and safeguards, for the security of persons and property, and the 
most valuable rights of the subject, so sedulously required and 
insisted on in the laws of all well ordered governments, and spe- 
cially prescribed as the governing rule of the legislature in our 
Declaration of Rights, are overlooked and disregarded. 

The Declaration of Rights declares, article 1, " All men have 
certain natural, essential and inalienable rights;" among others, 
" that of acquiring, possessing and protecting property." Art. 10. 
" Each individual has a right to be protected in the enjoyment of 
his property, according to standing laws." Art. 11. "Every 
subject ought to find a certain remedy, by having recourse to the 
laws, for all injuries or wrongs which he may receive in his person, 
property or character. He ought to obtain right and justice freely, 
and without being obliged to purchase it ; completely, and without 
any denial ; promptly, and without delay ; conformably to the laws." 
Art. 12. "No subject shall be held to answer for any crime or 
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offence, until the same is fully and plainly, substantially and form- 
ally, described to him ; or be compelled to accuse, or furnish evi- 
dence against himself; and every subject shall have a right to 
produce all proofs that may be favorable to him ; to meet the wit- 
nesses against him face to face, and to be fully heard in his 
defence;" "and no subject shall be arrested, imprisoned, despoiled 
or deprived of his property, immunities or privileges, put out of the 
protection of the law, exiled or deprived of his life, liberty or 
estate; but by the judgment of his peers, or the law of the land." 

These are homely and familiar maxims, scarcely requiring cita- 
tion, and yet the Declaration of Rights itself (Art. 18), admonishes 
us that a frequent recurrence to them is absolutely necessary, to 
preserve the advantages of liberty and maintain a free government ; 
and that the people have a right to require of their lawgivers and 
magistrates an exact and constant observance of them. 

In comparing the section in question with these injunctions of the 
Declaration of Rights, the first thing to be remarked is, that it 
vests extraordinary and unusual powers in justices of the peace, not 
merely as to the taking of preliminary measures, such as receiving 
and verifying complaints, issuing warrants of search and arrest, and 
the like ; but also invests them with jurisdiction to adjudicate upon 
an unlimited amount of property. 

There can be no doubt that spirituous liquors, at least before 
they are judicially and finally confiscated and ordered to be 
destroyed, are property ; this act so recognizes them. 

1. Then recurring to the course of proceeding under this sta- 
tute, the first step required is the complaint of three persons, ex 
parte; and no provision is made that in any stage of the proceed- 
ing these complainants are to be again examined, nor that the 
party whose property is taken shall have opportunity to meet them 
face to face ; yet, as we shall see, their oath, to their belief of a 
certain fact, is the only evidence, upon which the property may be 
adjudged forfeited. 

There is no provision or direction that the name of any person 
may be inserted in the complaint or in the warrant ; and if the 
complainants or the magistrate do name a person in the warrant as 
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an owner, or one having possession, it is no direction or authority 
to the officer to summon such person, either to defend the property, 
or answer to any complaint. The direction in the statute is, that 
the sheriff or constable shall search the premises described in the 
warrant, and if any spirituous liquors are found therein, he shall 
seize the same, " and the owner or keeper of said liquors seized as 
aforesaid, if he shall be known to the officer seizing the same, shall 
be summoned forthwith before the justice or judge," and if he fail 
to appear, or unless he can prove that they are lawfully kept, they 
shall be declared forfeited, and shall be destroyed. It depends on 
the contingency of the owner or keeper being known to the officer, 
be he named in the warrant as such or not, whether • anybody is 
summoned or has notice. If the officer returns the name of some 
person as owner or keeper, and such person does not forthwith 
appear, then the liquor may be adjudged forfeited, without further 
notice or proof. The officer, who of course must act upon hearsay 
and the best information he can obtain, however honestly he may 
endeavor to ascertain the truth, may be mistaken in his return of 
the name of a person as owner or keeper ; then the property may 
be confiscated and destroyed without any opportunity given the 
true owner to appear and defend. 

2. But, suppose the officer happens to be right, and the owner 
has notice, the notice is, to appear forthwith. No day in Court 
is given, no allowance made for the contingency of the owner's 
absence, or sickness, or engagements. No provision is made that 
personal notice shall be given, or that proceedings shall be post- 
poned until personal notice be given. A summons at the owner's 
last usual place of abode would be good service, where not otherwise 
specially directed. Upon such constructive notice, which may not 
reach the owner personally, and which from its shortness is very 
likely not to reach him until after the confiscation and destruction 
of the property, if he fail to appear forthwith, the property may 
be declared forfeited, and the party whose name is thus returned 
as owner or keeper, may have judgment against him personally for 
a penalty and costs. 
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These measures seem -wholly inconsistent with the right of defend- 
ing one's property, and of finding a safe remedy in the laws. 

3. But if the owner or keeper shall he unknown to the officer 
seizing the liquor, they shall not be condemned and destroyed until 
they shall have been advertised, with the number, &c, for two 
weeks, by posting up a written description in some public place, 
that if such liquors are actually the property of any city or town, 
purchased for sale by the agent for medicinal, mechanical or chemi- 
cal purposes only, or of some person duly authorized, or are other- 
wise lawfully kept, they may not be destroyed ; but upon satisfac- 
tory proof of such ownership within said two weeks before the 
justice or judge, he shall deliver to the agent, &c, an order to the 
officer to deliver them up. Whether such a written advertisement 
posted in one place is adequate public notice, it is for the legisla- 
ture to decide. The manifest objection to this notice is, that it 
fixes no time or place at which a claimant may appear with his 
evidence, and have a trial, and meet the witnesses face to face. It 
presupposes that he is to appear and offer his proofs, at any time, 
when the magistrate may be found, and is ready and willing to hear 
him, and receive and consider his proofs. It looks to no trial, but 
assumes that the liquors are to be condemned, unless a claimant 
can make such proof. 

The theory, upon which a judgment in rem is regarded as a 
judgment binding upon all the world, is, that all the world have 
constructive notice of the seizure, with the cause and purpose of 
the taking, and the time and place at which any person may appear 
before a competent tribunal and have a trial, before the condemna- 
tion of his property. 

Supposing the process in rem, when rightly conducted, is a suita- 
ble and proper mode of enforcing obedience to a useful and salutary 
law, it does it by punishing the offender, who must be the owner, 
or some person entrusted with the possession by him, or some per- 
son for whose unlawful possession of it the owner is responsible ; it 
does this by depriving such owner of his property, at the same 
time preventing the further noxious and unlawful use of it. Such 
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being the character of the prosecution, in a high degree penal in 
its operation and consequences ; it should be surrounded with all 
the safeguards necessary to the security of the innocent, having the 
full benefit of the maxim, that every person shall be presumed inno- 
cent until his guilt be established by proof. He should have notice 
of the charge of guilty purpose, upon ■which his property is declared 
to be unlawfully held, and in danger of being forfeited, a time and 
opportunity to prepare his defence, an opportunity to meet the 
witnesses against him face to face, and the benefit of the legal pre- 
sumption of innocence. 

4. But there is another objection to the constitutionality of this 
law, of a more formidable character, and as it appears to us, quite 
decisive of the case. Supposing the owner of the liquor to have full 
notice, to have appeared before the magistrate, and to have had full 
opportunity to procure evidence and prepare for trial ; no provision 
is made by the statute for a trial, for a determination by judicial 
proofs of the facts, upon the truth of which alone the property can 
be justly confiscated and destroyed. On the contrary, the statute 
expressly directs, that if the owner fail to appear, or (that is, if he 
does appear) unless he shall prove that the liquors were lawfully 
kept, they shall be declared forfeited, and the owner shall be 
adjudged to pay a fine and costs. There is no room for implication ; 
the judgment shall pass for the forfeiture and fine, unless the owner 
can prove that they were lawfully kept. This is the most favorable 
provision made for him. The judgment, then, passes without trial 
and without proof, unless that which preceded the seizure, and the 
seizure itself, are to be considered as legal proof. 

To see whether any trial is provided for, we must first ask what 
is to be tried. The case supposes, that the keeping of spirituous 
liquors, intended for sale, is made unlawful by the statute itself; 
that the illegality consists in the intent of selling ; that the intent 
qualifies the act of keeping, and impresses on the property illegally 
kept, the character of a nuisance, which makes it lawful to seize the 
property thus made the instrument of an illegal purpose, and 
confiscate and destroy it. This is done, as well to remove and 
abate the nuisance, and prevent the illegal use of it, as to punish 
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the owner, upon whom ultimately the loss must fall, hy a deprivation 
of property, in the nature of a penalty. What, thenj is the fact 
upon which any adjudication must proceed ? Clearly keeping with 
an intent to sell. As keeping, without such intent, would not be 
illegal, the whole criminality of the act, as well that which affects 
the owner or keeper personally, as that which stamps the character 
of illegality upon the property, is the intent to sell it. This intent 
must be that of the owner, or of his agent, servant or bailee, having 
acquired through him the possession and the actual power to sell it. 
The intent of a mere stranger, having no possession or control over 
it, could not bring it within the act and render the possession 
unlawful. The fact, then, to be proved — the main, the indispensable 
fact, in order to render the keeping illegal, and without which there 
is no legal ground for a penal judgment — is the intent of the owner, 
or other person in possession of the property, to sell it in violation 
of the law. Now, we can perceive no provision for the trial and 
proof of this offence of keeping liquors with illegal intent, in any 
sense in which a judicial trial is understood, in which a party charged 
with an offence, for which his property may be taken from him and 
confiscated, may stand on his defence, and have the presumption of 
innocence, until proofs are adduced against him to establish the 
crime or misdemeanor with which he is charged. Such a trial alone 
can satisfy the express provision in the Declaration of Rights, Art. 
12, which declares that no subject shall be arrested, or deprived of 
his property, immunities, or privileges, or of his life, liberty, or 
estate, but by the judgment of his peers, or the law of the land. 
These expressions have been understood, from Magna Gharta to 
the present time, to mean a trial by jury, in a regular course of 
legal and judicial proceedings. 

In order to ascertain whether provision is made for such a trial, 
we must look to the statute, and see upon what grounds a judgment 
of forfeiture shall be had. The warrant is issued; the goods 
including all liquors found at the place designated, are seized and 
detained by the oflicer, subject to the order of the justice ; and the 
owner or keeper is summoned. What is then to be done? The 
statute answers : If he fail to appear, or unless he can prove that 
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the said liquors are of foreign production, imported, &c, contained 
in the original packages, and in quantities not less than the laws 
of the United States prescribe ; or are kept for sale by authority 
derived under this act, that is, by an agent of the city or town) ; or 
are otherwise lawfully kept ; they shall be declared forfeited. The 
most favorable privilege offered to the owner is, that he may prove, 
if he can, that the liquor was lawfully kept. If he offers no proof, 
or fails to satisfy the magistrate, then they are to be declared 
forfeited. But upon what proof? The act seems to presuppose 
that a prima facie case of unlawful keeping has been established, 
upon which, unless rebutted, a judgment may pass ; but again, we 
ask, upon what preceding evidence has any prima facie case been 
proved ? The oath of the original complainants could be no proof, 
for many reasons : It was ex parte and made for another purpose, 
to wit, to obtain a warrant ; it states their belief that some liquors 
were kept in the store, vessel or place described, upon which all the 
liquors there found, as well as those to which the oath may have 
been intended to apply, as all others, were seized, brought under 
the control of the magistrate, and now stand before him for their 
deliverance, which must depend upon his adjudication. But such a 
complaint, if it could be held to apply to all the goods seized, could 
on no principle be regarded as evidence on a trial. If the com- 
plainants, respectable as they are required to be, were to be regarded 
as witnesses, their preliminary examination is ex parte; they are 
not required to appear before the magistrate afterwards, and after 
some person has been summoned ; and the accused has no oppor- 
tunity to meet them face to face. An indictment is far more precise 
and explicit, charging all the particulars of an offence with technical 
accuracy, and is found on the oath of at least twelve men, upon 
evidence given on oath. As well, therefore, might a statute provide, 
that upon an indictment being read, the party charged should be 
convicted, unless he could prove that he was not guilty. Yet, up 
to the time of the appearance of the respondent before the magis- 
trate, such preliminary complaint is the only semblance of evidence 
of any criminal intent, to render the owner or keeper liable, either 
to the forfeiture of the property, or to a judgment for a penalty. 
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The fact that the liquor was found in the custody of the respondent 
when seized, is no evidence of unlawful intent to sell. The place, 
time and circumstances, and the mode in which it is kept, if proved 
by witnesses, might be evidence of such intent. But no such testi- 
mony is required ; and what we mean to say is, that the finding of 
the liquor, the fact of seizure, and the custody by the officer, afford 
no evidence of that intent, which makes the property liable to 
forfeiture, and subjects the keeper to a penalty. 

These considerations apply to the property of those intended by 
the complainants to be charged as the guilty owners or keepers ; 
but who, before judgment of forfeiture, are entitled to a fair trial. 
But they apply with greatly increased force, to those, not even be- 
lieved by the complainants to be guilty owners or keepers, but 
whose liquors in the same warehouse or vessel, are swept by the 
statute, and the proceedings under it, into the same net, and are in 
danger of the same condemnation, by a judgment, without the trial 
assured by the Declaration of Rights. "We have only to look at 
the plain directions of the act, to perceive that it provides for no 
trial, in any proper or judicial sense ; that it permits and requires 
a judgment of forfeiture, if no proof, or if proof not satisfactory 
to the magistrate, is offered by the respondent. In this respect, 
this enactment is in violation of the plain dictates of justice, and 
contrary to the letter and spirit of the Declaration of Rights. 
This statute declares that a subject may be deprived of his pro- 
perty under the forms of law, without meeting the witnesses face 
to face, without being fully heard in his defence, in an unusual 
mode, not by the judgment of his peers, or the law of the land. 

Probably it was not the intention of the Legislature to direct a 
proceeding subversive of the rights of the subject ; and it is quite 
probable that magistrates and courts, acting in conformity with the 
more familiar and established maxims governing the administration 
of justice, have required proofs on the part of the prosecutor, and 
given to respondents some of the privileges of a defendant, before 
proceeding to a judgment. But, in order to judge of the con- 
formity of the enactment with the requisites of the Constitution, 
we must be governed by the terms and provisions of the act 
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itself, and cannot construe it according to any presumed intention 
of the Legislature not expressed; especially against an expressed 
direction. 

In a law directing a series of measures, which in their operation, 
are in danger of encroaching upon private rights ; vesting in sub- 
ordinate officers large powers, which, when most carefully guarded, 
are liable to be mistaken or abused, and which are to direct, limit 
and regulate the judicial conduct of a large class of magistrates ; 
it is highly important that the powers conferred, and the practical 
directions given, be so clear and well defined, that they may serve 
as a safe guide to all such officers and magistrates, in their respec- 
tive duties ; and in these respects, the statute itself must, on its 
face, be conformable to the Constitution. 

We have already alluded to section 16 as one of this series of mea- 
sures, which provides that "if any owner or keeper of liquors, 
seized as aforesaid, shall appeal," &c. — upon which it is proper to 
make one or two remarks. It is obvious, that this section does not 
give an appeal in terms, but only hypothetically ; nor does it 
state from what judgment ; hut we presume it to be from the entire 
judgment, for forfeiture and fine. It is further to be noticed, that 
the appellate court is not authorized in terms to render a judgment 
against the appellant for a fine. But it is important to cite all 
that part of the section which directs what final judgment the ap- 
pellate court are to give. It is as follows : " If the final dicision 
shall be against the appellant, that such liquors were intended by 
him for sale, contrary to the provisions of this act, then such 
liquors shall be destroyed, as provided in section fourteen." If 
this clause had stood alone, it might have been plausibly, perhaps 
strongly argued, that by such "final decision," that such liquors 
were intended by the appellant for sale, must be understood a judi- 
cial decision, to be arrived at in a regular course of trial, upon 
allegations and proof; thus by implication intending a trial accord- 
ing to the maxims and forms of law. It is hardly to be presumed 
that the Legislature intended to direct a different mode of trial 
and form of judgment in the appellate court ; contrary to the com- 
mon theory of appeal, which is to enable a higher court, in a case 
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depending upon the same state of facts and the same rule of law, 
to re-examine the judgment of a lower court, and affirm or reverse 
the judgment ; though perhaps it would be in the power of the Legis- 
lature to do so, by words sufficiently express to manifest such inten- 
tion. But if such were the intention, it would leave the objections 
already made in full force. 

If it should be urged that, upon the maxim of construction, 
that every part of a statute may be resorted to, for expounding 
every other part, this clause manifests the intention of the Legisla- 
ture, that a regular trial shall be had in the proceedings before the 
magistrate ; the answer is, that the directions in regard to the pro- 
ceedings there, and to those preliminary thereto; as well when 
there is no appearance and no power of appeal, as when there is ; 
are too plain, explicit and mandatory, to admit of any such con- 
struction. Besides ; the rights of parties ought not to be made to 
depend on a doubtful interpretation of various, and in some re- 
spects, incompatible and conflicting provisions. 

It may be proper slightly to notice an objection to the constitu- 
tionality of this law, in so far as it directs the taking of private 
property for public use, without making any compensation there- 
for ; contrary to article 12 of the Declaration of Rights. We are 
of opinion, that that clause has no bearing on, and no connection 
with, this subject; It is a most wise and salutary principle ; but 
relates to another class of subjects and of rights. If spirituous 
liquor is rightfully taken at all, it is on the ground that it is 
illegally kept ; that being so kept, it is noxious to the public, and 
de facto a nuisance ; and when it is adjudged forfeited, it is because 
it is so noxious and declared to be such by law, the owner's right of 
property is divested by the judgment, and he can have no claim to 
compensation. 

III. Thus far we have considered this section, as it directs pro- 
ceedings in rem to effect the forfeiture and destruction of liquors. 
But it also authorizes a judgment for a fine and costs, with an 
alternative sentence to imprisonment thirty days, in case of non- 
payment ; and it is contended that, as a proceeding in personam, 
it is equally repugnant to the Constitution. 
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If this branch of the act treats the case as a proceeding in the 
administration of criminal justice, to recover a penalty, for a viola- 
tion of the statute law of the Commonwealth, it is to be com- 
menced, prosecuted and conducted, in the manner required by the 
Constitution. 

Article 12 of the Declaration of Rights, directs (in addition to 
the other provisions, common to both modes of prosecution) that 
no subject shall be held to answer for any crime or offence, until 
the same is fully and plainly, substantially and formally, described 
to him. Art. 14. " All warrants, therefore, are contrary to this 
right, [to be secure from searches and seizures,] if the cause or 
foundation of them be not previously supported by oath or affirma- 
tion." 

The offence intended to be declared and punished, by this sec- 
tion, is keeping or depositing spirituous liquor, in any shop or ves- 
sel, &c, intended for sale. The statute, after the provisions for a 
seizure, forfeiture and destruction of the liquor, proceeds to add, 
that " the owner or keeper of said liquor shall pay a fine of $20 
and costs, or stand committed for thirty days, in default of pay- 
ment, if in the opinion of said court, said liquors shall have been 
kept or deposited for sale, contrary to the provisions of this act." 

The statute does not, distinctly, and in terms, make the keeping 
of liquors intended for sale a distinct, substantive offence, punish- 
able by fine ; but only circuitously and by implication, through the 
medium of a search, seizure and forfeiture. The statute does not 
require the complainants to state, either as fact or belief, that the 
defendant, or any person designated, has kept, or is keeping liquor 
for sale, contrary to law. On the contrary, it seems studiously to 
avoid naming any body ; by requiring the complainants to state 
their belief, that liquors are kept and intended for sale, in the place 
designated; seeming to look to the result of the search to be made 
on the warrant, which is to issue on the complaint, to ascertain 
whether liquors are so kept, and by whom. When they are seized 
by the officer, the owner or keeper is to be summoned by him, not in 
pursuance of any direction in the warrant, but upon his own know- 
ledge. Summoned for what ? Not apparently to answer to any 
31 
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complaint against him personally ; but to enable him to look after 
his property thus seized, and defend it, if he can. The only cogni- 
zance which the magistrate can take, the only jurisdiction he has 
oyer the person of any one as owner or keeper, is that derived from 
the return of the officer, on his search-warrant ; he certifies that 
he has seized certain liquors described, and summoned a person 
named, as one whom he knows to be the owner or keeper of the 
liquors seized. The jurisdiction of the person, such as it is, is inci- 
dental to the jurisdiction over the property, obtained by the seizure. 

2. But could we regard this as a statute making the keeping of 
liquor intended for sale, a distinct substantive offence, punishable 
by fine, and giving jurisdiction of it to a Justice of the Peace, as 
an ordinary case in personam, still we think it fails to conform to 
the Constitution, in the articles above cited. There is no com- 
plaint setting forth the offence, either fully, substantially or form- 
ally. The complaint, required to be made by three voters, has 
accomplished its office, when it has laid the foundation for the 
search-warrant. The complaint, if it follows the statute, names 
no one as a party chargeable with the offence of unlawfully keeping ; 
there is no warrant or procees to arrest or summon such person ; 
on the contrary, the officer is directed to summon the owner or 
keeper, if known to him. Suppose the complainant, though not 
required by the statute, should name some person as owner or 
keeper, and the officer, upon search, should summon another per- 
son, as one known to him to be the owner or keeper ; which is the 
person charged ? Which is amenable to the law, and liable to 
judgment of fine and imprisonment ? And against which of them 
can the magistrate render a judgment in personam"! 

The specific ground on which this part of the statute directing 
proceedings in personam is repugnant to the provisions of the 
Constitution, is, that, considered as a charge of crime or offence, there 
is no provision for an indictment, information or complaint, on oath 
or otherwise, in which the specific offence of keeping or depositing 
spirituous liquors intended for sale, is in any way described, so that 
it can be put on record and traversed, or an issue thereon be joined 
and tried in due course of law. 
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The return of the officer, which alone can bring before the magis- 
trate the name of an owner or keeper, cannot satisfy the requisites 
of the Constitution ; it is not a direct charge against him of keeping 
liquor, intended for sale; he is not summoned to answer such a 
charge, but to inform him of the seizure ; and the charge is not on 
oath. The judgment to be rendered for fine and costs, is not a 
distinct, independent judgment, on a charge of a personal offence, 
but is only incidental to a judgment of forfeiture and confiscation 
of property. The provision in regard to the judgment in per- 
sonam is, after directing that the liquor shall be forfeited and de- 
stroyed, that the owner or keeper of said liquor shall pay a fine of 
$20, &c, " if in the opinion of said court, said liquors shall have 
been kept or deposited for sale contrary to the provisions of this 
act." Now, supposing this should be construed to mean a judicial 
opinion, formed upon examination and proof, it would be obnoxious 
to the objections of being repugnant to the Constitution : First, 
because it would be a conviction for a penalty, without any substan- 
tial and formal charge described and set forth, with opportunity to 
defend contrary to the Declaration of Rights ; and, secondly, be- 
cause the matter of fact of which an opinion is to be formed, in 
order to convict, is not that the respondent, whose name has been 
returned as owner or keeper, has kept the liquor with intent to sell ; 
but only that the liquors were kept for sale, which might be true, if 
kept by any other person. A party therefore may be convicted 
and sentenced to fine and costs, and imprisonment, for an offence 
neither legally charged, nor legally proved, to have been committed 
by him. 

In this case of Fisher vs. McGrirr, several particular exceptions 
were taken to the regularity of the proceedings, which would re- 
quire more particular consideration, had we not already come to the 
conclusion that the section under which the seizure was made, and 
is now sought to be justified, was unconstitutional and void. Still, 
there is one question to which it is proper to advert. This is in the 
nature of an action of trespass vi et armis, and the question is, 
whether it will lie against an officer, who merely acts under the 
direction of a warrant from a magistrate, and does not go beyond 
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the line of his duty, as marked out by his warrant. This is certainly 
an important consideration, inasmuch as it is for the interest of the 
community that subordinate and executive officers should, as far as 
possible, be protected in the full and fearless discharge of their duties, 
leaving all responsibility for errors in judgment, and irregularities 
of process, to rest upon others. But this principle must have some 
limit ; it would be dangerous and injurious to the common rights of 
citizens, if one man, under the mere color or semblance of legal 
process, could justify the arrest and imprisonment of the person, or 
the seizure and removal of the property of another, without any 
responsibility. And we take the well settled line of distinction to 
be this : If the magistrate or tribunal, from which the process issues, 
has jurisdiction, and the process is apparently regular, the officer 
may safely follow and obey it, and justify himself under it. But if 
the magistrate has no jurisdiction, the process is not merely voida- 
ble, but wholly void ; the officer taking property under it, has no 
authority ^ and is therefore liable to an action of trespass. 

The case already cited of Untick vs. Carrington, 2 Wils. 275, and 
19 Howell's State Trials, 1029, was an action of trespass against 
messengers, under a warrant from the Secretary of State. It being 
held that the warrant was void, because not within the jurisdiction 
of the magistrate, the action was sustained, and considerable dam- 
ages recovered. Where one is committed under process wholly void, 
trespass will lie. Gfroome vs. Forrester, 5 M. & S. 314. So, for 
goods levied upon by order of a magistrate, who had no jurisdiction. 
Branwell vs. Penneck, 7 B. & C. 536. So, in the Supreme Court 
of the United States, Marshall, C. J. said : " It is a principle, that 
a decision of such a tribunal [a court martial] in a case clearly 
without its jurisdiction, cannot protect the officer who executes it. 
Wise vs. Withers, 3 Cranch, 337. So in New York. When it 
appears on the face of the process, that the court or magistrate had 
no jurisdiction, it is void, and affords no protection to the officer 
who has acted under it. Savacpol vs. Boughton, 5 Wend. 172. 
But if the court had jurisdiction, and the process is right on its 
face though wrongly issued, the officer, is justified. Lewis vs. 
Palmer, 6 Wend. 369. The principle is recognized in many cases 
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in this Commonwealth, and is stated by Metcalf, J., by way of 
illustration, in a very recent case. In case of imprisonment, a 
jailor is not answerable, " unless he acts under the mandate of an 
inferior court, which has not jurisdiction of the cause, or by virtue 
of a warrant, which, on its face, shows the magistrate's want of 
jurisdiction." Folger vs. Hinckley, 5 Cush. 266. 

The law relied on for a justification, being void, gave the magis- 
trate no jurisdicton and no authority to issue the search-warrant, 
the officer cannot justify the seizure under it and therefore an 
action lies against him for the taking. 

Judgment for the plaintiff. 



Court of Appeals of Maryland, June Term, 1853. 

NATHAN H. WARE ET AL. VS. CHARLES R. RICHARDSON. 

1. In cases of devises or conveyances to trustees for the separate me of married 
women, the Court will, if possible, so construe them as to vest the legal estate in 
the trustees, because this will best effectuate the intention of the donor. 

2. A deed conveyed real estate to a trustee " in trust" that a married woman " shall 
and may, during her life, have, hold, use, occupy and enjoy" the same, "and the 
rents, issues and profits thereof," " to her own proper use and benefit notwith- 
standing her coverture, and that without the let, trouble or control of her present 
or any future husband," or being liable for his debts, ',' as fully in every respect 
as if she was sole and unmarried, and from and immediately after her death, then 
to and for the use and benefit of her legal heirs and representatives." Held : That 
this deed created but a mere equitable life estate in the married woman, and that 
it executed the legal estate in her heirs and, consequently that the rule in Shel- 
ley's case did not apply. 

Appeal from the Equity side of the Baltimore County Court. 
The facts of the case sufficiently appear in the opinion of the 
Court. 

T. S. Alexander and T. Y. Walsh, for appellants. 
W. S. Norris, for appellees. 

Mason, J. — This case has been argued most elaborately and with 
distinguished ability. Every suggestion appears to have been made 
and every authority invoked calculated to elucidate the intricate 
questions involved in the present controversy. With the benefit of 



